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LETTER OF TRANSMITTAL 


JANUARY 2, 1956. 
Hon. Wricut PatMan, 
Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

Dear Mr. Patman: Transmitted herewith is a staff report on the 
Volume of Federal Trade Commission Antitrust Complaints. This 
study has been made at your request. 

In addition to the acknowle ent that I wish to make for the 
valuable assistance rendered by all members of our staff in the prepara- 
tion of this work, I wish to gratefully acknowledge the especiall 
valuable work performed b iss Eunice V. Hutton in the faa 
and compilation of this information. 

Sincerely yours, 
EvEerRETTE MacIntyre, 
Staff Director. 
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INTRODUCTION 


During the past several months a number of press releases, speeches 
general articles, etc., have emanated from the Federal Trade Com- 
mission reporting upon the “increased” activities of that agency, its 
allegedly more efficient operations and, in general, painting a picture 
of a ‘revitalized’? FTC since the appointment of Mr. Edward F. 
Howrey to the chairmanship of that agency on April 1, 1953. 

- few examples from FTC’s press releases might be quoted as 
follows: 


A 20-year high in the number of industry trade practice 
rules issued by the Federal Trade Commission was reported 
today to Chairman Edward F. Howrey by Charles E. 
Grandey, Director of the FTC’s Bureau of Consultation 
(August 23, 1955). 

In a report to Federal Trade Commission Chairman 
Edward F. Howrey, Harry A. Babcock, Director of the 
Commission’s Bureau of Investigation, declared today that 
during fiscal 1955 his Bureau achieved an increase of almost 
50 percent in the number of investigations completed 
(August 22, 1955). 

A marked increase in effective action ¢gainsv illegal mo- 
nopoly and deception in business in fiscal 1955 as contrasted 
to the previous 10 years was reported today to Chairman 
Edward F. Howrey of the Federal Trade Commission (Au- 
gust 16, 1955). 


These and other such statements, together with selected statistics 
cited by FTC, have received wide publicity and have been interpreted 
in some quarters as showing that in recent years the Federal Trade 
Commission has become a more vigorous enforcer of the antitrust 
laws. For example, in a reprinted and widely circulated article pub- 


. lished in the New York University Law Review, the FTC’s General 


Counsel recently wrote of a “revitalized”? FTC and said that since its 
reorganization under Mr. Howrey the FTC “has become an increas- 
ingly effective instrument for antitrust enforcement and the preser- 
vation of competitive vigor.” ! 


PURPOSE OF REPORT 


The purpose of this report is to examine in a summary way the 
record of FTC’s antitrust complaints over the past 5% years, and to 
set out some of the considerations concerning placing reliance upon 


1 New York University Law Review, June 1955, vol. 30, No. 6, pp. 1143-1193. 








2 ANTITRUST COMPLAINTS 


mere “numbers” of complaints as a measure of either quantity or 
quality of antitrust enforcement. 

For this purpose an attempt has also been made to evaluate, as 
objectively as possible, a charge frequently made to the committee, 
which is to the effect that the ‘“new’’ FTC has diverted its antitrust 
guns from big business and trained them upon small business. 

The antitrust law which the FTC is charged with enforcing is the 
Clayton Antitrust Act, as amended by the Robinson-Patman Act, 
over which the FTC has concurrent jurisdiction with the Department 
of Justice. Section 3 of the Clayton Act deals with market monopoli- 
zation by means of exclusive dealing contracts and tie-in sales; section 
7 deals with corporate mergers and consolidations; section 2, as 
amended by the Robinson-Patman Act, sets out certain restraints 
against discriminatory pricing practices; and section 8 makes it illegal 
for an individual to serve on the boards of competing corporations. 

In addition to its antitrust duties, the FTC has other duties and is 
charged with the enforcement of other laws, but from the standpoint 
of small business and the welfare of the economy in general, its anti- 
trust duties represent its more vital function. 


SUMMARY FINDINGS 


In the 33 months since Mr. Howrey was appointed Chairman, 
through December 31, 1955, the FTC issued 59 complaints charging 
violations of the Clayton Antitrust Act, as amended. In the 33 
months immediately preceding, when the FTC was under the Chair- 
manship of Mr. Mead, the FTC issued 56 complaints charging 
violations of the Clayton Act. ° 

During the 33 months immediately passed, 60 companies were 
charged with antitrust violations; during the previous 33 months, 66 
companies were charged with antitrust violations. 

The companies charged by FTC with antitrust violations during 
the 33 months immediately passed were, on the average, approxi- 
mately one-eighth the size of those companies charged with violating 
the antitrust law during the preceding 33 months under Mr. Mead. 
In the last 33 months the average total assets of the companies charged 
was $32.5 million; during the preceding 33 months the average total 
assets of the companies charged was $256.2 million.’ 

Comparing the complaints issued against the larger companies dur- 
ing the 2 periods, it is found that under Chairman Mead 1 complaint 
was issued against a company in the $5 to $10 billion asset size group; 
in the last 33 months there were no complaints against companies in 
this size group. Under Chairman Mead, complaints were issued 
against 3 companies in the $1 to $5 billion size group; in the past 
33 months, none. Under Chairman Mead, complaints were issued 
against 2 companies in the $500 million to $1 billion size group; in the 
past 33 months, none. Under Chairman Mead, complaints were 
issued against 10 companies in the $100 million to $500 million size 
group; in the past 33 months, complaints were issued against only 
4 such companies. 

Moving to the other end of the spectrum, there was, of course, a 
higher proportion of companies in the very small asset size groups 


2 These averages omit 4 small companies charged in the later period and 3 small companies charged in 
the earlier period for which data was not available. (See ‘““Methods of Study,” p. 4.) 
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charged with antitrust violations during the past 33 months than in 
the previous 33 months. 

The smallest company charged with violating the Clayton Act dur- 
ing the entire 66-month period is a company having total assets of 
$16,000, This company was made the subject of a complaint issued 
during the chairmanship of Mr. Howrey, which complaint charges the 
company with’ violating the antitrust law in connection with its sales 
of citrus fruits. The company in question has reported to the com- 
mittee that its total income from that trade during the year 1954 was 
only $460. 

BROADER CONSIDERATIONS 


That the number of complaints issued is an inadequate—indeed, 
hardly a relevant—indication of the volume of antitrust work done 
should not need extensive comment. Only the most uninitiate and 
unthoughtful would be taken in by claims based upon such numbers. 

The above findings should demonstrate, however, if demonstration 
is needed, that the number of complaints issued is not a reliable indi- 
cation, even of the volume of work done, without respect to any 
question of quality. For example, in the absence of other facts it 
could be assumed that considerably more work is involved in the 
investigations and precomplaint preparations leading to a complaint 
against a big corporation than is involved with a small firm. Indeed, 
as those familiar with corporate records well know, the relevant files 
of a giant corporation are massive, multiplying the physical work 
involved, even in a cursory examination, to many times over the work 
required for gathering all of the pertinent facts about a small firm. 
Even these considerations, however, omit highly relevant questions, 
such as whether or not an adequate investigation bas been made 
before a complaint is issued, and whether other precomplaint work has 
been done with sufficient care and thoroughness to make sure that a 
complaint is solidly based before it is issued. 

The more serious conclusions to be drawn from the above finding, 
however, are those which relate to the fact that Clayton Act enforce- 
ment has been oriented to firms of an entirely different order from 
those about which previous antitrust enforcement was principally 
concerned. 

By this it is not suggested that small firms should not be vigorously 
prosecuted for violating the antitrust laws. Indeed, the practices 
restrained by the antitrust law in question run against the immediate 
interests of small business, as they run against the public interest, 
and it would be difficult to plead that small business should be allowed 
to aid in spreading the very practices against which the law is intended 
to give them protection. Small local monopolies can be just as ob- 
jectionable, though not likely of such duration, to the people of the 
Be community as monopolies spanning the national and inter- 
national markets can be to the Nation at large. 

But what is more to the point, compliance with the antitrust laws, 
like compliance with any other law, does not rest upon any expecta- 
tion that each and every violation will certainly be detected and 
punished. On the contrary, compliance results largely from individ- 
ual self-restraint, growing out of respect for the law and the society 
which. has.‘formulated: its wisdom and experience into the law—and 
insofar as the punitive provisions of the law are concerned, from the 
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possibility that any particular violation may be detected and prose- 
cuted. Hence, since the effectiveness of the punitive provisions de- 
pends upon examples being made, a certain number of antitrust 
prosecutions against small firms should properly be expected. 

Considering that the FTC has wide latitude for selection of the 
cases to be prosecuted, however, its recent preoccupation with small 
companies—to the exclusion of all very large companies—raises a 
serious question whether its antitrust enforcement of the past 33 
months, has, on the whole, been directed at serving the largest public 
interest. 

OTHER ANTIMONOPOLY WORK 


In addition to its antitrust enforcement, the FTC also has the duty 
of enforcing section 5 of the Federal Trade Commission Act. Although 
the FTC Act is not defined as an antitrust law, and most of the cases 
brought under this act involve such things as deceptive or false 
advertising, some of the cases brought under this act are appropriately 
classified as “‘antimonopoly”’ cases. 

Because of the very large number of quite small companies which 
have been involved in a few antimonopoly complaints issued under 
the Federal Trade Commission Act, however, it has not been possible 
to collect the data which would be necessary for an analysis similar 
to that which has been provided for Clayton Act complaints. While 
the survey of Clayton Act complaints involved collecting question- 
naires from approximately 126 companies, it was found that there was 
1 antimonopoly complaint under the FTC Act which involves 
approximately 1,700 companies and 1 other such complaint which 
involves approximately 1,200 companies. Few, if any, of the com- 
panies charged in these two complaints are sufficiently large to have 
their assets or other financial data appear in published commercial 
references, and it has been impractical to try to survey such numbers 
of companies by questionnaire. 


METHODS OF STUDY 


At the request of Subcommittee No. 1 of the House Small Business 
Committee, the Federal Trade Commission attempted to supply 
the committee with asset data, both for companies which have been 
charged with antitrust law violations and those which have been 
charged in “antimonopoly” cases under section 5 of the FTC Act. 
Using both its records and the standard commercial references the 
FTC was able, however, to supply the information for only fractional 
numbers of these companies. Consequently, the committee sent a 
questionnaire to those companies charged with Clayton Act viola- 
tions—approximately 126 companies—and most of these companies 
replied supplying the data requested. In a few instances, where 
replies have not been received, the data supplied by FTC were used 
in the tabulations. In the case of 4 small companies against which 
complaints were issued during the last 33 months and 3 small com- 
panies charged during the previous 33 months, replies have not been 
received, and neither are asset data available from the FTC nor any 
published commercial references. Those companies against teh 
complaints were issued in the earlier period are: Random House, 
Consolidated Companies, Inc., and Beltone Hearing Aid Co. Sim- 
ilarly, those companies against which complaints were issued in the 








ANTITRUST COMPLAINTS 5 


later period are: S. S. Sawyer, Inc., K. C. Snow Crop Distributors, 
Inc., Henry Rosenfeld, Inc., and Thomas Y, Crowell Co. In the 
case of Thomas Y. Crowell Co., the complaint was issued on December 
30, 1955, and no questionnaire has been sent to the company. 

The computations as to average assets omit the 4 small companies 
in the later period and the 3 small companies in the earlier period for 
which asset data are not available. While the inclusion of data for 
these companies would give slightly lower averages of assets for each 
of the 2 periods, it is manifest that the 8 to 1 ratio for the 2 averages 
would not be significantly altered by inclusion of the data for these 
companies. 

In almost all instances a complaint charging violations of the 
Clayton Act has charged a single company—or, occasionally, a single 
company and its subsidiaries. Where such subsidiaries have been 
charged, the company has been counted on a consolidated basis. In a 
few instances, however, nonsubsidiary companies have also been named 
in the complaint, in addition to the principal company, as in the case 
of distributors and licensees of the principal company. In these 
exceptional cases neither the secondary companies nor their assets 
have been included in the tabulations. 


PUBLICATION OF COMPANY DATA 


The names of the companies against which complaints were issued 
during the past 33 months and during the previous 33 months are 
shown in exhibits A and B attached. 

In replying to the committee’s questionnaire a number of companies 
have requested that their asset data not be made public, and of course, 
the committee will wish to respect these requests, insofar as there is 
no manifest public interest to be served by revealing these companies’ 
data. Originals of the company letters received in reply to the com- 
mittee’s questionnaire will of course be retained in the committee’s 
files where they will be available for verification, 





Exuisir A 
Adams Bros. Produce Co. 
Frank F. Taylor Co. 
Southern Oxygen Co. 
Argus Cameras, Inc. 
Northern Brokerage Co. 
Aeration Processes, Inc. 
Sunshine Buscuits, Inc. 
S. S. Sawyer, Ine. 
F. C. Bloxom & Co. 
Henry Rosenfeld, Inc. 
Jonathan Logan, Inc. 
Knomark Manufacturing Co., Inc. 
Crown Zellerbach Corp. 
Farm Journal, Inc. 
Union Bag & Paper Corp. 
Hankins Container Co. 
Luria Bros. & Co., Inc. 
Cross Baking Co., Inc. 
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Maryland Baking Co. 

Yale & Towne Manufacturing Co. 
Elwell-Parker Electric Co. 

Hyster Co. 

Clark Equipment Co. 

Otis Elevator Co. 

Callaway Mills Co. 

Fuelgas Corp. 

Warren Petroleum Corp. 

Simplicity Pattern Co., Inc. 
Wooster Rubber Co. 

Florida Planters 

Topco Associates, Inc. 

K. C. Snow Crop Distributors, Inc. 
Lafayette Foods, Inc. 

Rocky Mountain Wholesale Co. 
Spada Distributing Co., Inc. 
Florida Citrus Exchange 
Anheuser-Busch, Inc. 

Main Fish Co., Inc. 

Lewis Shepard Co. 

Union Malleable Manufacturing Co. 
American Brake Shoe Co. 
Magnesium Company of America, Inc. 
Jos. Martinson & Co., Inc. 
McCormick & Co., Ine. 

Minute Maid Corp. 

The Sweets Company of America, Inc. 
Crosse & Blackwell Co. 

Atalanta Trading Corp. ; 
National Dairy Products Co. 
J. H. Filbert, Inc. 

Pompeian Olive Oil Corp. 

Reed Candy Co. 

Tetley Tea Co., Inc. 

Elmo, Inc. 

Helena Rubinstein, Inc. 

Hudnut Sales Co., Inc. 

Yardley of London, Inc. 

Druggists Supply Corp. 

Clover Farms Stores Corp. 

Thomas Y. Crowell Co. 


Note.—The companies listed above were named as respondents in proceedings brought by th: Ie | 
Trade Commission in actions under the Clayton Antitrust Act during the period from April! 1!° 
December 31, 1955. 
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Exuisit B 
Atlas Supply Co. 
Standard Oil Co. (Indiana) 
Standard Oil Co. (Ohio) 
Standard Oil Co. (Kentucky) 
Standard Oil Co. (California) 
Standard Oil Co. (New Jersey) 
Doubleday & Co., Ine. 
Harper & Bros. 
Houghton-Mifflin Co. 
Little, Brown & Co., Inc. 
Random House 
Simon & Schuster, Inc. 
Benrus Watch Co., Inc. 
Bulova Watch Co., Inc. 
The Gruen Watch Co. 
Elgin National Watch Co. 
Page Dairy Co. 
Dekle Brokerage Co., Inc. 
Hesmer, Inc. 
Jan-Warren Corp. 
P. Sorenson Manufacturing Co., Inc. 
Duon, Ine. 
Insto-Gas Corp. 
P. & D. Manufacturing Co. 
Hastings Potato Growers Association 
Ubiko Milling Co. 
Early & Daniel Co. 
Kentucky Chemical Industries 
Anchor Serum Co. 
Holtite Manufacturing Co. 
Fruitvale Canning Co. 
Purex Corp., Ltd. 
General Foods Corp. 
Western Grain Co. 
Pacific Gamble-Robinson Co. 
Consolidated Companies, Inc. 
Lever Bros. 
Procter & Gamble Co. 
Colgate-Palmolive-Peet Co. 
Thompson Products, Inc. 
Safeway Stores, Inc. 
The Kroger Co. 
Jacobs Manufacturing Co. 
G. H. P. Cigar Co., Inc. 
Wildroot Co., Inc. 
American Greetings Corp. 
Shell Oil Co. 
Underwood Corp. 
The Maico Co. 
Beltone Hearing Aid.Co. 
Outboard, Marine & Manufacturing Co, 
Pillsbury Mills, Inc. 
Whitin Machine Works 
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Draper Corp. 

Vick Chemical Co. 

Purity Bakeries Corp. 

American Bakeries Co., Inc. 
Nesco, Inc. 

The Ekco Products Co., Inc. 
Allis-Chalmers Manufacturing Co. 
Chain Belt Co. 

Bucyrus-Erie Co., Inc. 

American Biltrite Rubber Co., Inc. 
O’Sullivan Rubber Corp. 

The B. F. Goodrich Co. 

Goodyear Tire & Rubber Co., Inc. 


NorTe.—The companies listed above were named as respondents in proceedings brought by the Federal 
Lone | Commission in actions under the Clayton Antitrust Act during the period from July 1, 1950, to 
arch 31, 1953. 


O 








